
 
PowerStack – Terms and Conditions of Sale 
 
This is a legally binding agreement (this “Agreement”) between PowerStack, LLC (“PowerStack” or 
“we”) and any person or entity that purchases Products from PowerStack (“Customer”) setting out 
the terms upon which PowerStack will make available such Products to the Customer. Any 
additional or different terms, including but not limited to those on Customer’s purchase order, are 
hereby objected to by PowerStack. If PowerStack does not receive a written objection within 10 
days of the date of the Customer’s applicable purchase order, as amended or supplemented by 
this Agreement, constitutes a binding obligation to purchase the Products; provided, however, that 
all deposits are non-refundable. 
 
 
1.​  Definitions and interpretations 

 
1.1    In this agreement, the following definitions apply, unless the context otherwise requires: 
 

Business Day means a day that is not a Saturday, Sunday or public holiday in the United 
States or, for deliveries of Products, at the place of delivery. 
 
Customer means the person and/or organisation, or their purchasing representative,  who 
have entered into a contract with PowerStack for the provision of PowerStack’s products, 
systems, and/or accessories.  

 
Confidential Information means a party’s confidential, proprietary and 
commercially-sensitive 
information (irrespective of the form or the manner in which the information is disclosed, or 
the time of such disclosure) which is disclosed to, or learned by the other party, including 
information which: 

 
a)   is identified by a party as confidential, or that the receiving party ought to have known it 

to be confidential; and 
b) relates to a party’s business affairs and practices, including financial information, business 

opportunities, business plans, business processes, methodologies, product, marketing, 
financial, personnel, and any technology know-how, but does not include information: (i) 
was, at the time of disclosure to it, in the public domain; (ii) after disclosure to it, is 
published or otherwise becomes part of the public domain through no fault of the 
receiving party; (iii) was rightfully in the possession of the receiving party at the time of 
disclosure to it without any obligation to restrict its further use or disclosure; (iv) was 
received from third party who had a lawful right to disclose such information to receiving 
party without any obligation to restrict its further use or disclosure; or (v) was 
independently developed by the receiving party without reference to Confidential 
Information of the disclosing party. 

 
Force Majeure Event means any event or circumstance, or a combination of events or 
circumstances, which is beyond the reasonable control of a party, which by the exercise of 
due diligence that party is not reasonably able to prevent or overcome and which has the 
effect of preventing the party from performing an obligation under this agreement, including 

         
 

      



(provided that they meet the foregoing criteria): 
 

a)  acts of God, including earthquakes, floods, landslides, storms and the elements; 
b)  war, riot, insurrection, vandalism, sabotage or terrorism; 
c)  strike, lockout, ban, limitation of work or other industrial disturbance; 
d)  an epidemic or pandemic; and 
e)  an order or direction of any authority not in force at the date of this Agreement. 

 
Intellectual Property Rights means all worldwide patent rights (including patent applications 
and disclosures); copyright rights (including copyrights, copyright registration and copy rights 
with respect to computer software, software design, software code, software architecture, 
firmware, programming tools, graphic user interfaces, reports, dashboard, business rules, use 
cases, screens, alerts, notifications, drawings, specifications and databases); moral rights; 
trade secrets and other rights with respect to confidential or proprietary information; 
know-how; other rights with respect to inventions, discoveries, ideas, improvements, 
techniques, formulae, algorithms, processes, schematics, testing procedures, technical 
information and other technology; and any other intellectual and industrial property rights, 
whether or not subject to registration or protection; and all rights under any license or other 
arrangement with respect to the foregoing. 

 
Loss means any judgment, debt, damage, loss, cost, expense or liability however arising and 
whether present or future, fixed or unascertained, actual or contingent whether at law, in 
equity, or otherwise. 

 
Order means any order placed by the Customer requesting the supply of Products. 

 
Products means the products purchased or ordered by the Customer. 

 
Product Warranty means PowerStack’s product warranty as amended from time to time, a 
copy of which is supplied or otherwise made available to the Customer together with this 
Agreement. 

 
1.2    In this agreement, the following rules of interpretation apply, unless the context otherwise 

Requires: 
 
a)  section and subsection headings are for reference purposes only; 
b)  the singular includes the plural and vice versa; 
c) where a word or phrase is defined its other grammatical forms have a corresponding 

meaning; 
d) references to statutes include all statutes amending, consolidating or replacing such 

statutes; 
e)  $ means the lawful currency of the United States, unless otherwise specified; 
f)  any reference to a party to this document includes its successors and permitted assigns; 

and 
g)  the use of the word "includes" or "including" is not to be taken as limiting the meaning of 

the words preceding it; and 
h) a reference to a section or schedule is a reference to a section of, or a schedule of this 

Agreement. 
 

         
 

      



 
2.​  Price and terms of payment 
 
2.1   Prices shown are list prices and are subject to trade discount and to change without notice 

and are exclusive of any other amounts including without limitation fees for export, special 
packaging, transportation and insurance. 

2.2  Prices may also be changed without notice due to unforeseen cost increases of imported 
products, raw materials, oil, and transport, export, or import costs, or currency fluctuations. We 
carefully check pricing and product specifications, but occasionally errors can occur, therefore 
we reserve the right to change both without notice. All prices are subject to change without 
notice. All quotations, bids, contracts and Orders are subject to the final written approval, 
acceptance and/or confirmation by PowerStack, in accordance with this Agreement. 

2.3    Quotations will be valid for a period of thirty (30) days. Confirmed prices on deferred or hold 
Orders will be valid for ninety (90) days where a deposit has been paid. We are not responsible 
for Customer pricing errors. Some variations between picture and product may occur. Some 
products listed may be non-stock items. 

2.4    Prices do not include any taxes, customs duties or tariffs. When PowerStack has the legal 
obligation to pay or collect any such taxes, the appropriate amount shall be paid by the 
Customer. If Customer is exempt from any such taxes, Customer must provide PowerStack 
with a valid exemption. 

2.5    Unless otherwise agreed in writing between both parties, PowerStack requires a 50% upfront 
deposit of the agreed total upon orders for all PowerStack standard stocked SKUs  (in order 
for an order to be held). This is due to the custom nature of the product and work. For custom 
orders, where a SKU is not a core stocked SKU, a minimum order quantity of 10 systems/poles 
applies and PowerStack requires a 50% upfront deposit upon order (in order for an order to be 
held), unless otherwise agreed in writing between PowerStack and a channel partner or 
customer. 

2.6   Full payment is due Net 30-days for credit approved accounts, for all other accounts, payment 
is required at time of shipping. Accepted payment methods include credit, cash, check, and 
wire transfer. Payments by Visa, MasterCard and American Express are accepted for 
prepayments or for net 10-day terms. A 3% credit card fee will be passed onto the Customer 
for credit card payments.  

2.7  Accounts without terms are subject to payment in advance, until credit approval has been 
granted and accepted. Payments received by PowerStack later than the due date will be 
subject to interest at 15% per month, or, if less, the maximum rate allowed by law. The 
Customer will be liable for all legal fees and expenses incurred by PowerStack, in the event 
that legal action is required to collect any amount owing to PowerStack, past due accounts 
under this Agreement. 

2.8    International Orders accepted against letters of credit or checks in advance only. 
2.9    An administration fee will be charged for all returned checks. 
 
 
3 Cancellation or changes 
 
3.1 After receipt of  a confirmed solution and Purchase Order, and subsequent release of the Order,  

the following charges shall apply for any cancellations: 

         
 

      



 
Standard products: 35% of selling price. 

All Custom products: 100% of selling price. 

 
Notwithstanding the foregoing or anything to the contrary herein, all deposits are non-refundable, 
even if greater than the cancellation charges set forth above. 
 
3.2   The following minimum change fees will apply in case of product modification after an Order 

has been released and scheduled: 
 

Up to 2 weeks after release – 10% of Order value. 

4 to 6 weeks after release – 20% of Order value. 

More than 6 weeks after release – 50% of Order value. 

1 week prior to shipment – no modification will be accepted without a complete price revision 
up to the entire cost of the affected product(s). 

 

NOTE: Any Change Order will automatically involve a reschedule of the shipment date and freight 
minimums may be affected (allowed freight may be cancelled or adjusted).  

PowerStack takes no responsibility for changes in price or lead time incurred through freight 
changes, materials, labour, raw materials or other events where an order is changed or modified after 
it has been released and scheduled 

 
3.3    PowerStack may, from time to time in its sole discretion: (a) discontinue or limit its production 

of any Product; (ii) allocate, terminate or limit deliveries of any product in time of shortage; and 
(iii) modify the design of, specifications for, or construction of any Product, provided the 
modification has equivalent form, fit and function. 

 
 
4. Delivery 
 
4.1  Any timeframes and costs quoted by PowerStack for delivery of the Products are estimates 

only. The Customer acknowledges that such dates may change due to unpredictable market 
trends. PowerStack will use its reasonable endeavors to supply the Products in the quantities 
specified in the relevant Order. When organising freight at the request of the customer, 
PowerStack will use its reasonable endeavours to secure a freight service that is efficient and 
reasonable in price. Freight charges, buyer requirements and service inclusions, as provided by 
freight companies via PowerStack, are subject to change based on the available providers, and 
any changes and associated charges from the freight provider will be passed on to the 
Customer. 

4.2  PowerStack is not liable for any loss of product or damage to any product, suffered due to 
freight conditions or service provision by the chosen freight company.  

4.3   PowerStack will not be liable for any Loss suffered by the Customer arising out of any delay or 

         
 

      



failure to deliver the Products (or any part of them) or failure to deliver in the requested 
quantities. 

4.4   PowerStack takes no responsibility for any loss, damage, delay or additional fees as a result of 
incorrect machinery/resources, availability of machinery/resources or incorrect 
unloading/loading processes either at the point of collection or the point of delivery. It is the 
customer’s responsibility to liaise with the freight provider to ensure that all measures are 
taken to achieve safe and optimal loading, unloading and movement to site. 

4.5   PowerStack is entitled to refuse to deliver the Products to the Customer, or surrender products 
to a freight provider,  if there are any outstanding monies owing to PowerStack. PowerStack 
retains title to all Products until PowerStack receives full payment. 

4.6   Where freight has been organised by the Customer and it is not collected on the determined 
date, PowerStack takes no responsibility for managing communications between the freight 
provider and the Customer.  

4.7  Where freight has been organised by the Customer, for orders that are not collected within 2 
business days of the original date with no communication, PowerStack can, at its discretion, 
charge a restocking fee of 10% of the original order. Each week after the initial 2 business days 
will incur a 10% storage fee until the order is collected or other action is taken by the 
Customer.  

4.8   Delivery of the Products will be made in the manner and at the place specified in the relevant 
Order or if not specified, delivery will be made as determined by PowerStack. 

4.9  The Customer agrees to accept delivery of the Products at any time between 9.00am to 
5.00pm at their chosen delivery destination on a Business Day. PowerStack is not liable for 
any freight costs incurred for missed deliveries. 

4.10 When organising freight collection from a PowerStack manufacturing facility, it is the 
responsibility of the Customer to ensure their freight provider can provide collection between 
8.30am and 4.30pm AEST on a Business Day. PowerStack is not liable for any freight costs 
incurred for missed collections.  

4.11   If PowerStack fails to deliver some or all of the Products pursuant to an Order, the Customer 
will not be entitled to cancel that Order or any other Order or delivery. PowerStack will not be 
obliged to accept any claims for shortages of deliveries or non-conforming Products unless 
the Customer gives written notice of the claim to PowerStack within 15 Business Days after 
receipt by the Customer of the Products at the delivery destination. The Customer must also 
provide PowerStack with a reasonable opportunity to take all necessary steps to investigate 
the claim. 

4.12  If the Customer does not, or indicates to PowerStack that it will not, take or accept delivery, 
then the Products will be deemed to have been delivered when PowerStack was willing to 
deliver them, or be deemed to be a cancelled order for which the Customer is liable for any 
associated product costs and restocking fees.  

4.13   PowerStack reserves the right to deliver the Products by installments. Each installment may 
be invoiced separately and will be deemed to be a separate order under the same provisions 
as the main Order. 

 
 
 
 

         
 

      



 
 
5 Warranties and liability 
 
5.1  All Products are supplied by PowerStack subject to the warranty set out in PowerStack’s 

Product Warranty made available to the Customer. 
5.2   Other than expressly provided for in this Agreement and to the fullest extent permitted by law: 
 

a)  the Customer acknowledges that it has not relied upon any statement or representation by 
PowerStack in respect of the Products, and, irrespective of whether or not the Customer’s 
purpose for the use of the Products is known to PowerStack, the Customer acknowledges 
that under no circumstances is PowerStack responsible or liable for any failure or 
unsuitability of the Products to perform the purpose required by the Customer; and 

b) POWERSTACK EXCLUDES ALL WARRANTIES, CONDITIONS AND REPRESENTATIONS IN 
WHATEVER FORM, RELATING TO THE PRODUCTS, INCLUDING ANY WARRANTIES OR 
REPRESENTATIONS RELATING TO QUALITY, ACCURACY, INTEGRATION, 
MERCHANTABILITY, CONFORMITY WITH SPECIFICATIONS, RELIABILITY, FUNCTIONALITY, 
PERFORMANCE, FITNESS FOR USE, AND INCLUDING ANY WARRANTY THAT IT WILL 
PRODUCE ANY PARTICULAR OR GUARANTEED OUTCOME. 
 

5.3 The Customer warrants and represents that where it provides access to any part of the 
Products to any third party, it will notify such third party of the items set out above in Section 
5.2. 

5.4 NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT AND TO THE FULLEST 
EXTENT PERMITTED BY LAW, POWERSTACK’S LIABILITY TO CUSTOMER ARISING OUT OF OR 
RELATING TO ANY PRODUCTS SHALL NOT EXCEED AN AMOUNT EQUAL TO THE REPAIR OR 
REPLACEMENT OF GOODS, OR PAYMENT OF THE COST OF REPAIRING OR REPLACING THE 
GOODS. IN NO EVENT WILL POWERSTACK BE LIABLE FOR LOST USE, PROFITS, REVENUE, 
COST OF PROCUREMENT OF SUBSTITUTE GOODS, OR ANY OTHER SPECIAL, INDIRECT, 
RELIANCE, INCIDENTAL, OR CONSEQUENTIAL DAMAGES, HOWEVER CAUSED AND UNDER 
ANY THEORY OF LIABILITY. THE FOREGOING LIMITATIONS SHALL APPLY REGARDLESS OF 
WHETHER POWERSTACK HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES AND 
NOTWITHSTANDING THE FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY. 

5.5  Customer shall indemnify, defend and hold harmless PowerStack for any and all costs, liability, 
damage, loss, claim or charges and other liabilities arising out of or as a result of: (a) any 
warranty greater scope or duration than that set forth in the PowerStack Product Warranty; or 
(b) failure to disclaim implied warranties and limit remedies and liabilities, by and on behalf of 
PowerStack. 

5.6 It is the responsibility of the Customer to ensure that the productised, confirmed solution in 
which they utilise a PowerStack system or product is functional, safe and compliant with all 
local, state, territory or federal laws and regulations and electrical safety protocols.  

5.7 PowerStack has the right to request written confirmation of all solution design details prior to 
production and shipping of a product or system. This may include but is not limited to: a full 
scope of work and solution design overview, components list and associated datasheets and 
technical information, proposed install location details and images. Under no circumstance 

         
 

      



does this confer responsibility for the function, safety, service, warranty, or terms of sale of the 
productised solution, or the components therein, excepting those that are sold directly by 
PowerStack and covered under its current warranty documentation.  

5.8 The customer understands that undisclosed modifications made to delivered and/or installed 
PowerStack systems that materially impact system performance may void any and all 
warranties related to the PowerStack system.  

 
6 Customer indemnity 
 

The Customer shall be solely responsible for obtaining any necessary permits under and for 
compliance with all law, regulations or rules in connection with the installation and operation of 
the Products. 

 
The Customer agrees to indemnify, defend and hold harmless PowerStack for any and all costs, 
liability, damage, loss, claim or charges and other liabilities arising out of or as a result of: 
 
a)  the Customer’s breach of this Agreement; 
b)  any injury to or death of any person caused or contributed to by the Customer (including as 

a result of the Customer’s negligent acts or omissions); 
c)  PowerStack’s enforcement of this Agreement; and/or 
d)  Arising out of or in any way connected with the Customer’s use of the Products. 

 
 
7 Intellectual property 
 
7.1  The Customer acknowledges and agrees that: 
 

a) PowerStack owns all rights (including Intellectual Property Rights), title and interests in and 
to the Products (including any software operating on the Products and the associated 
system operation data reporting) and all methodologies, procedures, management tools, 
workshops, manuals, software, data files, concepts, ideas, inventions, know-how, patent 
rights and any and all other current or future subject matter, whether tangible or intangible, 
that attracts, or is susceptible to protection by, Intellectual Property Rights, that PowerStack 
creates or acquires (whether pre-existing or new), including while providing the Products to 
the Customer (PowerStack IP); and  

 
b) the PowerStack IP contains Confidential Information belonging exclusively to, and/or 

licensed by PowerStack. 
 

7.2   Nothing in this Agreement transfers ownership of any PowerStack IP to the Customer. 
7.3  Where custom designed and built/fabricated parts have been developed by PowerStack for a 

Customer or their chosen representative, PowerStack retains all IP ownership for those designs 
unless agreed prior in writing by both parties. PowerStack reserves the right to make such 
designs available to the market, and to continue development of said designs and/or 

         
 

      



technologies for future commercialisation.  
7.4 PowerStack grants to the Customer a non-transferrable, nonexclusive right and license to   

access and use the PowerStack IP solely: 
 

a)   as provided or made available to the Customer by PowerStack; and 
b)   to the extent necessary to receive the benefit of the Products. 

 
7.5 The Customer consents to PowerStack naming the Customer as an Customer/client and 

reproducing and using the Customer’s business name and logos for marketing and publicity 
purposes. 

7.6  The Customer consents to PowerStack using provided quotations, soundbites and testimonials 
of the Customer’s employees, directors, executive and non-executive directors, for marketing 
and publicity purposes, in perpetuity unless agreed in writing by both parties. 

 
 
8 Confidential Information 
 
8.1    Each party must keep all Confidential Information confidential and not use or disclose the 

Confidential Information any manner for any purpose except for fulfilling its obligations under 
this agreement. 

8.2    A party may not use or disclose the Confidential Information of the other party except: 
 

a)  for the reasonable purposes of fulfilling its obligations under this agreement or as 
otherwise permitted by this Agreement; 

b)  to its employees or advisers on a need-to-know basis, subject to ensuring that such 
persons understand and comply with the obligations imposed by this Agreement; 

c)  upon prior written notice to the disclosing party to the extent required to comply with an 
order of a court or other governmental authority with appropriate jurisdiction or as required 
to be disclosed under applicable law so long as, to the extent legally permissible, the 
receiving party provides the disclosing party with reasonable notice of such requirement 
and a reasonable opportunity to contest such requirement; or 

d)  with the other party’s prior written consent 
 
8.3    Upon termination of this Agreement or if requested by the disclosing party of the Confidential 

Information, the receiving party must immediately return to the disclosing party, or destroy, 
delete and erase, as the disclosing party directs, all original documents and copies that are or 
contain Confidential Information or that reproduce, are based on, utilize or relate to 
Confidential Information other than one copy of any notes and other records the receiving 
party is required to retain by law or in accordance with its document retention policy. The 
return, destruction, deletion, erasure or retention of Confidential Information in accordance 
does not relieve the receiving party from any of its other obligations under this Section 8. 

 
 
9 Force majeure 
 

         
 

      



If a Force Majeure Event occurs, the affected party must notify the other party and the obligations 
of the party (except any obligation of the Customer to pay fees) will be suspended to the extent that 
they are affected by the Force Majeure Event until that Force Majeure Event has ceased. If a Force 
Majeure Event continues for more than 3 months, either party may terminate this agreement. 
 
 
10  Support requests and technician services  

 

10.1 PowerStack may, at its discretion, provide support outside of a standard warranty claim 
process for the assessment, diagnosis, or remediation of a PowerStack product in a live 
solution. Support may include but is not limited to: provision of collateral and instructional 
videos, phone, email, in person or video call meetings. Under no circumstances does the 
provision of support, in any format, confer responsibility on PowerStack for ongoing operation, 
function, safety or compliance of the live solution. Where ongoing PowerStack support is 
provided, in any format, this may be charged at the determined rate, agreed between both 
parties.  

10.2 PowerStack is not obliged to undertake any remediation work of any products or processes 
not directly supplied by PowerStack to the Customer. Where these works are requested, 
PowerStack may, at its discretion, undertake such works, but takes no responsibility for the 
ongoing operation, function, safety, longevity or warranty of the solution or included 
components that have not been directly supplied by PowerStack. All costs associated with 
such works will be passed on to the customer. 

 
 
11 Dispute resolution 
 

a)  Any and all actions, proceedings, controversies or claims arising out of or relating to the 
subject matter of this Agreement (collectively, an “Action”) shall be resolved by final and 
binding arbitration rather than in court, except that either party may assert Actions in small 
claims court (defined for the purposes of this Agreement as a court of limited jurisdiction 
that may only hear claims not exceeding $5,000) if such Action is within the court’s 
jurisdiction. There is no judge or jury in arbitration and court review of an arbitration award 
is limited. 

b) The arbitration shall be conducted by the American Arbitration Association (AAA) under its 
then-applicable Commercial Arbitration Rules or, as appropriate, its Consumer Arbitration 
Rules. The AAA’s rules are available at http://www.adr.org/. Payment of all filing, 
administration and arbitrator fees shall be governed by the AAA’s rules. The arbitration shall 
be conducted in the English language by a single independent and neutral arbitrator. For 
any hearing conducted in person as part of the arbitration, Distributor agrees that such 
hearing shall be conducted in Austin, Texas or, if the Consumer Arbitration Rules apply, 
another location reasonably convenient to both parties with due consideration of their 
ability to travel and other pertinent circumstances, as determined by the arbitrator. The 
decision of the arbitrator shall be final and binding. Judgment on the arbitral award may be 
entered in any court of competent jurisdiction 

         
 

      



c)  EACH PARTY AGREES THAT ALL ACTIONS SHALL BE RESOLVED ONLY ON AN INDIVIDUAL 
BASIS AND NOT IN A CLASS, CONSOLIDATED OR REPRESENTATIVE ACTION OR OTHER 
SIMILAR PROCESS (INCLUDING ARBITRATION). IF FOR ANY REASON AN ACTION 
PROCEEDS IN COURT RATHER THAN IN ARBITRATION, EACH PARTY WAIVES ANY RIGHT 
TO A JURY TRIAL AND AGREES THAT SUCH ACTION SHALL BE BROUGHT ONLY IN A 
COURT OF COMPETENT JURISDICTION IN AUSTIN, TEXAS. EACH PARTY HEREBY 
SUBMITS TO THE PERSONAL JURISDICTION AND VENUE OF SUCH COURTS AND WAIVES 
ANY OBJECTION ON THE GROUNDS OF VENUE, FORUM NON-CONVENIENS OR ANY 
SIMILAR GROUNDS WITH RESPECT TO ANY SUCH CLAIM. 

d) Notwithstanding anything to the contrary, each Party may seek injunctive relief and any 
other equitable remedies from any court of competent jurisdiction to protect its 
Confidential Information or Intellectual Property Rights, whether in aid of, pending, or 
independently of the resolution of any dispute pursuant to the arbitration procedures set 
forth in this Section. 

 
 
12 Change of general terms and conditions 
 
PowerStack has the right to change any or all of their terms and conditions of this Agreement 
and/or sale at any time by giving seven (7) days’ notice in writing to the Customer. PowerStack shall 
be at liberty at all times to refuse the placement of Order or decline to approve any such account 
application. 
 
 
13 Errors or omissions 
 
Clerical errors or omissions, whether in computation or otherwise in any quotation, 
acknowledgements or invoice, shall be subject to correction. All claims by the Customer for credit 
on incorrect or errors in prices must be claimed within 3 months of date of invoice, after expiry of 3 
months PowerStack reserves the right to refuse any such claim. 
 
 
14 General 
 
14.1  This agreement contains the entire agreement between the parties with respect to the subject 

matter hereof and supersedes all previous or contemporaneous oral or written agreements or 
understandings between the parties with respect to such subject matter. 

14.2  Any indemnity or any obligation of confidentiality under this Agreement is independent and 
survives termination of this Agreement. Any provision that, by its terms, is intended to survive 
the expiration or termination of this Agreement shall survive such expiration or termination. 

14.3   The rights and obligations of the parties under this Agreement do not merge on completion 
of any transaction contemplated by this agreement. 

14.4  If any provision of this agreement shall be held to be invalid or unenforceable under applicable 
law, then such provision shall be construed, limited, modified or, if necessary, severed to the 
extent necessary to eliminate its invalidity or unenforceability, without in any way affecting 

         
 

      



the remaining parts of this Agreement . 
14.5  The failure of either party to require strict performance by the other party of any provision 

hereof shall not affect the full right to require such performance at any time thereafter, nor 
shall the waiver by either party of a breach of any provision hereof be taken or held to be a 
waiver of the provision itself. Any waiver of the provisions of this Agreement, or of any breach 
or default hereunder, must be set forth in a written instrument signed by the party against 
which such waiver is to be enforced. 

14.6  Except where this Agreement expressly states otherwise, it does not create a relationship of 
employment, trust, agency or partnership between the parties. 

14.7  PowerStack may subcontract the performance of any part of its obligations and/or services to 
any third party. 

14.8  The Customer may not assign, transfer or otherwise deal with this Agreement or any right 
under this Agreement without PowerStack’s prior written consent. Any prohibited assignment, 
delegation or transfer shall be void and of no effect and shall constitute a material breach of 
this Agreement. 

14.9   This Agreement shall be governed and construed in accordance with the laws of the State of 
Texas and the United States of America, without reference to any choice of law rules or 
conflict of laws principles. This Agreement and the rights and obligations of the parties under 
this Agreement will not be governed by the United Nations Convention on Contracts for the 
International Sale of Goods, the application of which is expressly excluded by the parties. 

 
 

 
 

         
 

      


